Mandatory bill and keep only for ISP-based
traffic will be unjustly & unreasonably
discriminatory

The FCC consnstently has class1fied and treated ESPs/ISPs as unregulated
end users, not carriers.

Sectlon 64.7 702(a) of the FCC’s rules ESPs “are not regulated under tltle I of the Act.” ”

Section 69.2(m) of the FCC’s rules: an end user is any customer of telecommumcauons se_rvicie that
is not a carrier. '

ISPs utllize the local network in the same way as other tocal business end users.
Other end users of inbound telecommunication services includes call centers} credit card validation

~centers, travel reservation agencies, home shoppmg networks call-in rad10 shows, tlcket outlets,
plzza delivery stores, taxicab compames etc. :

The FCC cannot lawfully smgle out ISP trafﬁc for differentlal treatment.

| :»Sectlcn 202(a) of the Commumcatlons Act of 1934 as amended forblds “unjust ot unreasonable
- discrimination in charges practxces classxﬁcatlons regulatlons facilities; or services for or m
connectlon with hke commumeatlon servu:es, dlrectly or 1nd1rectly, by any means or device. ..

o : SecthIl 201(b) proh1b1ts and declares unlawful any unjust or unreasonable charges Practlces
. clasmﬁcauons and regu]atmns = | ‘
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Mandatory “bill and keep” would further block
the CLECs’ ability to provide local service

Through their control over last-rmle facﬂltles the ILECs havc successfully
foreclosed the CLECs from providing POTS service to reSIdentlal and small.
business customers. Contrary to suggestions by some ILECs (Qwest Roadmagat f
16-18), CLECs do not 1ntent10nally restrict their operations -- they serve ,,
customers where they are able. It is the ILECs who have mtentmnally soughn and
- largely succeeded, in limiting the customers that CLECs can proﬁtably serve. As

‘e direct result-of the ILECs’ actions, CLECs have been able only to compete for

'the business of 1arge, geographlcally-densc corporate custc»mers |

| When certam CLECs capltahzed on the ILECS greed by developmg a nlche _
‘ market based on signing up locally-based ISPs as end user customers, the ILECS L
. now seek to ellmlnatc thls ﬁnal revenue stream A mandatory b111 and kecp
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Mandatory “bill and keep” would provide fewer

incentives for the ILECs to deploy advanced

servnces and new technologles

Because re01procal compensatlon is t1ed dlrectly to the ILECS alleged costs of

provrdlng transport and termmatlon it provides important mcentwes for the ILECS

to install and utilize more efﬁment and hence less costly, network equlprnentv |
| 'Thus abandoning recrp cornp in favor of a mandatory “bill and keep reglme o
| coupled with the likely negatrve 1mpact on local competmon - will take away :
. these 1mportant 1ncent1ves and glve the ILECS even less reason to upgrade the

| outmoded port1ons of thelr networks
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Mandatory “bill and keep” would accelerate the
disintegration of a viable CLEC industry

Verizon argues that a transition to bill and keep would not harm CLECs or their
shareholders because the CLECs and their analysts have not factored reciprocal
compensation revenues into their accounting syStem'"sz and stock valuations

~ (Verizon Ex Parte Letter, CC Docket No. 99-68, dated 11/1/00).

-Of course, many” of the CLECS have been forced into this precarious financial

~ position premsely because the ILECs are contestmg state commission rulings, and

_otherwise have refused to pay the rec1procal compensatlon revenues that are owed
In other words, the Commlssmn is bemg urged to note the result of the ILECS
own mt:ranmgence and lack of good falth the CLECs must write down revenue
~and avmd recxprocal compensatmn exposure —-asa pos1t1ve reason for adOptmg

‘ mandatory b1ll and keep '
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Mandatory “bill and keep” would accelerate the
disintegration of a viable CLEC industry

As one indicia -- recent stock market data for selected telecom companies -- reveals, the
‘CLECs and other competltlve prov1ders have lost a tremendous portion of their value over

high durmg the period ending 11/20/00 is as follows

:"RBOCSI_’ o 5897%

WireleSs providers:  37-50%

IXCs: o 2532%

- CLECs; ] .5-20%-,,, o
:DataCLECs . %

‘The smple truth is that, as numerous news storles attest the CLEC mdustry is in dlre stralts.

the past few months. The average industry-wide stock price, as a percentage of the 52-week b
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Mandatory bill and keep would leave the ISPs
with no competitive alternatives to the ILECs

One of the ILECs’ unstated intentions (besides 'seeuring a eost-free ride- on the CLECS’

- networks) is‘ to drive the CLECs out of the local tharket and lock up‘ the ISPs as;"CUStomers --
or perhaps eliminate the ISPs as competltors altogether Itis mstructtve that, m many cases
ISPs sought out the CLECs beginning in 1996 because the ISPs were mterested in hlgher

- service quality and lower,prtces than they were receiving from the ILECs.

| Adoptmg a mandatory b111 and keep poltcy would reward the ILECS for 1gnortng and losmg B

ISPs as customers in the ﬁrst place and would relegate the [SPstoa chonce-free scenario of

usmg the ILECs or nobody In fact glven the ILECs openly-acknowledged poor

| performanee -- dehberate or otherw1se — m servmg ISPS prtor to the advent of competttton

»"1t‘ lS llkely that the ILECs as the sole remamtng termmators of traffic, would cause
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Mandatory “bill and keep” limited only to ISP-
bound traffic, or to all local traffic, would be
arbitrary and capricious

“The Commission long has recogmzed that the ILECs incur actual economlc costs for ongmatlng,
b transportmg, and terminating traffic on behalf of mterexchange carriers. - |

Section 202(a) of the Commumcanons Act of 1934, as amended requrres nondrscnmnatory practwes and
charges for “like” services.

In the Local Comnetrtlon Order, the FCC concluded that

Telephone exchange provrders and exchange access providers ° us[e] essentxally the same
~ equipment to transmit and route traffic....” (para. 185). | i

“The facilities used to provide exchange access services are the same as those used to provide local
exchange services.” (para 363)

‘ “We recogmze that transport and termination of trafflc whether it ongmates locally or from a
:carners 1mpose for the transport and termmatlon of local traffic and for the transport and
_terrmnatron of long dlstance traff ic should converge > (para 103 3)

. Thus, any proposal requmng bl“ and keep only for ISP trafﬁc between carriers, or local traffic
between carriers, must also require the ILECs not to recover costs mcurred for transporting and
. termmatmg trafﬁc on behalf of mterexchange carners. . L
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"]  Mandatory “bill and keep” limited only to ISP-
bound traffic, or to all local traffic, would be
arbitrarv and capricious

':The Comm1ss:on long has recogmzed that the ILECs incur actual economic costs for :

In the LOcal Competition Order, the Comrnissio‘n found that" £

“transport of traffic for termmatlon ona competing carrier’ s network is, therefore
largely md1stmgulshable from transport of termmatlon of ealls ona camer s own
network ” (para. 1054) ' | o

'_Thus, any proposal requmng bnll and keep only for ISP trafﬂe between carrlers, or

' 'thelr own end user customers

or1g1natmg, transportmg, and termmatmg trafﬁc on behalf of thelr own end user customers. |

}_:,‘local traffic between carriers, must also requlre the ILECs not to reeover costs . . -
1ncurred for trausportmg and termlnatlng traffic on thelr own networks on behalf of
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